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from legislative interference with their
human right to own and inherit property’ as
other persons in the community. The right
cannot be limited or recognised to a lesser
extont that the test of the community

In 1988 the High Court in Mabe No. 1 held
that Queensland legislation which sought to
extinguish native title and to validate the
interests of all others was rendered invalid by
the Act. Deane | explained that the effect of
the Act was to extinguish native title "in a
context where other proprietary rights ...
would not be adversely affected but would be
enhanced to the extent that their validity or
efficiency would otherwise be impugned by
surviving traditional proprietary rights and
interests”§ The violation of the Act consisted
in the 'singling out' of native title interests for
impairment or extinction while leaving other
interests 'unaffacted or entranced’. The ffert of
the Western Australian Act is little different
from the Queensland legiclation, [t denies any
substantial content or status to the 'rights’
which replace native title. Native title itself is
extinguished without compensation. The Act
denies genuine equality before the law with
respect to native title.

A regard for 'genuine equality’ must
conclude that the Act violates the RDA. Itis a
deliberate sham to suggest the form of
recognition of common law rights, when in
substance it is their denial. It affords no
benefits whatever to Aboriginal people.

Legal uncertainty and resource
insecurity

The Land (Titles and Traditional Usage) Act
ushers in @ new era of legal chaos and
uncertainky. The Act will be declared invalid
by the High Court, but until that decision is
rendered it is presumed to be valid. The Act
cannot provide resource security for
development and indeed will harm it. No
other jurisdiction in the common law world
has ever deliberately brought about the
degree of resource insecurity the Act presents.
Land and resource management, the proper
responsibility of the State, has been poorly
cerved by the legislation.

P.S. The Kimberley Land Couneil, on behalf of
four Aboriginal pecple, lodged a High Court
challenge to the WA Government's native title
legislation on 3rd December 1993.
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Introduction
The issues of hearing loss and

The Queen v AT.D A 16 year old

and conscquential difficulties:

amplification, speech therapy, and

report prepargd by Mr Howard in

problems.’”?
Hearing loss can be emotionally and

difficulties in interpersonal relationships,

with communication problems resultant

research in this aread

affected by hearing loss which is mainly 2

disease state and is most prevalent among
young Aboriginal children. Up to fifty
percent of Aboriginal children at any
point in time experience conductive

sentencing were recently considered by
the Northern Territory Supreme Court in

Aboriginal defendant pleaded guilty to 7
offences including arson which carries a
maximum sertence of life imprisonment.
Thomas | acknowledged the significance
of the defendant’s hearing impairment

“Although a hearing problem was
identified early in (the defendant’s) life
and identified again during his
childhood, it appears he has not had
aceess to a range of services, including
the possibility of surgical intervention,

special education, that eould have
tminimised the communicative, social
and psychological impact of these
problems and T quote one section of the

which he states: “These communication
difficulties have been a major
contributor to the development of
serious social and psychological

physically draining, interfering with
effective communication and resulting in

Hearing loss is rarely discussed in the
context of the eriminal justice system.?
This article examines the following
questions: Can hearing loss be a factor
related to criminal behaviour? Does the
criminal justice system adequately and
fairly respond to Aboriginal defendants

from hearing loss? This article does not
attempt to definitively answer these
questions, The authors’ intention is to
point to the urgent need for future

Hearing loss is endemic within the
Aboriginal community. Between twenty
and forty percent of Aborigines are

consequence of middle ear disease (titus.
media) ® This type of conductive hearing
loss fluctuates in occurrense with the

hearing loss.6 Those affected by hearing -
loss are themselves often not aware of
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their disability, usually aseribing their
communicative difficulties to not
speaking English properly, cultural
differences or others’ antagonism ko them
personally or Aborigines generally.

Research indicates that hearing loss
among Aboriginal school children is
associated with linguistic educational
disadvantage and incompetence,’” social
isolation and interpersonal difficulties.®
Children with hearing loss comprise the
majority of those students identified by
their teachers as having behavioural
problems in school.? The Royal Commission
into Aborigingl Deaths in Custody noted
that “the effects of hearing impairment in
educational achievement is commented
upon in several of the cases (of deaths in
custody)”.1® The Royal Commission
quoted the transeript of the inquiry into
one of these deaths noting that hearing
impairment “would have added to his.
problems because it has a compounding
affect ... of reducing self-estcem and
seeing himself very negatively ... certainly
it would have been a factor in poor
behaviour.”1! There 15 also strong
anecdotal evidence that supports the
contention that hearing loss may be a
factor that is relevant to the occurrence of
¢timinal behaviour:

« A dramatic change was noted in ope .
adult Aboriginal male with a long
criminal record after he had been
identified as having a hearing loss and
fitted with a hearing aid. He changed
from someone who was soeially isolated,
uncommunicative and often violent to
being a c¢ooperative family and
community member,12

« An Aboriginal youth, after being
arrested for assaulting police, was placed
within a psychiatric institution because of
his bizarre and inexplicable behaviour
while in detention. After some months it
was realised that this apparently bizarre
behaviour was related to hearing loss.

- In one large, remote Aboriginal
communrity where hearing tests have been
conducted it has been noted that many
petrol sniffers in the community were
youths identified as having chronic
hearing loss. 14

Involvement in the criminal justice
system may be the end product of a
cumulative link, whereby hearing-related
social problems contribute to low
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educational standards, unemployment,
alcohol and substance abuse, these being
the more obvious antecedents of contact
with the criminal justice system. In
considering the impact of Aboriginal
hearing loss in relation to the ¢riminal
justice system, it is important not o focus
solely on the presence of a hearing loss at
the time an offence is committed. While
an individual may not have a current
hearing loss, they may have a past history
of chronic hearing loss that has left a
legacy of linguistic and communicative
incompetence, which are components of
present social and  psychological
problems. This means that in considering
the impact of hearing loss on an
Aboriginal defendant, it may be
itnportant to consider current functional
communication and past evidence of
hearing loss, even if there is no current
hearing loss,

Defendants with hearing loss

A defendant with current hearing loss
or a history of hearing loss requires
unique consideration at each stage of the
criminal justice proccss.

Arrast

The ¢riminal justice process commences
when a defendant is either arrested or
summonsed to attend court. Police
Guidelines generally provide that for
minor offences, summonsing is the
preferred process for an offender who is
'amenable’ by summons.19
Communication problems associated with
hearing impairment may contribute to a
demeanour of diffidence, reticence or
anger which ¢ould influgnce the opinion
of the police on whether or not the person
is 'amenable’ by summons.18
Bail |

In most circumstances there is a
presumption in favour of granting bail.1?
However, bail may be refused where the
defendant is unlikely to answer bail.1? The
police or a court might form the view that
the responses of a defendant with an
unknown) hearing loss indicate that the
defendant does net understand the
purpose of bail or is unlikely to comply
with bail conditions. Bail may then be
refusexd,

Questioning and Confessions

The attendant problems of hearing loss
present strong reasons for police, counsel
and the judiciary to carefully scrutinise
confessional material obtained in the
course of an investigation.’ The dangers
of relying on the admissions of Aboriginal
suspects with a limited grasp of English is
well recognised by the courts. Particular
rules (the Anunga Rules) were developed
in the Northern Territory in response to
the patential unfairness of evidence being
received from Aboriginal defendants
agreeing with incriminating propositions

O

put to them by police while not
necessarily accepting the truth of those
propositions. 20 Hearing related
communication problems of defendants
raise similar considerations in refation to
the admission of confessions. The
problem may not be apparent to
investigators. The chances of
misinterpretation and mistakes in relation
to the content and significance of
questions are more likely. It is possible
that unidentified hearing loss contributed
to problems that the Anungs Rules sought
to redress.

It is likely that an Aboriginal defendant
with communication problems related to
hearing loss will not be in a position to
offer an exculpatory or mitigating
explanation to police or prosecutors who
are determining whether ot not fo
prosecute.

Fitnogs 1o Plead

In each jurisdiction there are provisions
that provide for the situation where “it
appears to be uncertain, for any reason,
whether (the defendant) is capable of
understanding the proceedings”.2t This

_provision is most usually applied in the

situation where the defendant is suffering
from a mental disability. However, there
is authority to support the application of
the provision if a communication impasse
is caused by language?? or cultural
factors2?® and an Aboriginal defendants’
counsel is unable to receive adequate
instructions on essential facts. The factor
of unidentified hearing loss may further
complicate the ability of an accused to
participate fully in the proceedings. The
consequences of a finding of wnfitness to
plead range from being detained at
Governor's pleasure through to discharge.

Communication with Counsal
Hearing loss puts at rick rapport and
quality communication between a client
and his/her counsel. One Aboriginal man
with hearing loss related that, years
earlier, feeling confused and embarrassed
about his hearing-related communication
difficulties, he pleaded guilty to a charge
of which he believed he was innocent. He
thought it would be casier to plead guilty
than to try to explain his innocence in
court, He subsequently spent six months
in prison.24
The content of the legal duty owed by a
lawyer to his or her client was described
by Muirhead [ in Putti v Simpson®s:
" .. it is absolutely vital that counsel
remember their function and
obligations, not least of which is to
ensure they are adequately instructed
before appearing for clients ... and that
the clients are properly advised. ... The
practice of appearing armed only with
hurriedly gained instructions, especially
where the language or cultural
differences jeopardise understanding,
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may result in substantial injustice to
individuals ... [ am not unaware of the
difficulties faced by all involved in the
administration of justice in remote
areas, of poor communications, of
problems encountered in obtaining
instructions, in arranging legal
representation ... Yet neither these
matters, nor crowded lists to be coped
with on hurried court itineraries,
should be allowed to jeopardize an
individual's right to the most careful
presentation and consideration of his
case.” :

Legal representation is assumed to
ensurc defendants are treated fairly in the
criminal justice process. This assumption
is open to challenge in the case of many
Aboriginal defendants for a range of
reasons. One of these reasons is
communication problems related to
undetected hearing loss.

In New South Wales, counsel are
subject to a specific rule that places the
responsibility of ensuring that an accused
person’s disabilities in communication do
not prejudice their client.2¢ Coungel who
appear for Aboriginal people need to be
alert to the possibility of communication
difficulties with clients resulting from
hearing loss.

The discharge of counsel's duty is often
made difficult by the physical
environment in which interviews between
defendants and counsel take place. The
interview rtoom may compound
communication problems. The interview
facilities for defendants in custody in the
Magistrates Court complex in Darwin are
an example of a 'poor’ environment for
interviewing defendants with hearing
loss. Conversation with defendants takes
place through a perspex wall punctuated
by small drill heles. Sounds are muted
and muffled. An ineffective partition
botwaen interview rooms creates the
added difficulty of high levels of
background noise ercated by fellow
counsel or defendants shouting in an
attempt to be understood.

Communication in Courl

There are major differences between
Western and Aboriginal socio-linguistic
etiquette; for example, in expectations
about eye contact and the obligation to
answer questions2” However, Aborigines
in the court-room may be disadvantaged
if they do not participate in a process that
is a highly verbal, often archaic example
of Western social etiquette. They often fail
to fulfil, or actively resist, these
expectations.

An anthropologist made the following
comment after observing Aboriginal
defendants in court proceedings in
Western Australia:

“(The) most frequent response is to
withdraw from-the situation, mentally,
emotionally and visually. One magistrate
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in a country town complained to me that
"Aborigines in the dock are always gazing
out of the window, or looking down and
gither ignoring questions or mumbling
inaudible answers'” 2% Language and
cultural differences are frequently
presumed to be the reason why an
Aboriginal witness misinterprets a
question, gives an inexplicable answer,
rerains silent in response to a question or
asks for a question to be repeated. The
contribution of hearing loss to
communication, break-down is generally
not considered. Research suggests that
hearing loss and socio-linguistic
differences interact to compound
communication problems.2® It is probable
that the distinctive demeanour of many
Aborigines in court is related to hearing
loss.

Many experienced judicial officers and
counscl are aware of differing socio-
linguistic etiquette that contribute to
Aboriginal court-room demeanour.
However, Aboriginal liaison officers also
describe  instances of Aboriginal
defendants being berated by magistrates,
or their own lawyers, for failure to
participate as expocted in court processes.
Further, they report that there i3 the very
real danger of Aboriginal court-room
demeanour (not answering questions,
avoidance of eye contact, turning away
from those attempting to communicate)
being interpreted as indicating guilt,
defianee or contempt. The Australian Law
Reform Commission has noted the
unreliability of demeanour as an indicator
of  truthfulness.3 Nevertheless
demeanour continues to be used as an
indicator of credibility of witnesses.

Sorencing
The hearing impairment of a defendant
may also be relevant to sentencing in
three ways. First, it may be possible to
demonstrate a causal connection between
the defendant’s unlawful behaviour and
the disability. This fact is relevant to the
sentencing disposition:
"Difficult personal circumstances such
as cmotional and medical problems are
accepted as mitigating.”3
"It is erroneous to neglect consideration
of emotional stress which explains
criminal ¢onduct; that factor 15 material
to the assessment of proper retribution
and it tay be material to deterrence - at
all events if those to be deterred are
likely to be subjected to similar
emotional stress” 2
Secondly, where the effect of a
defendant’s medical condition would be
to make custody particularly onerous for
the defendant then the sentence should be
adjusted to reflect the unique hardship
that the defendant would endure. In
considering the principles to be applied to
sentencing a man who suffered from

claustrophobia, the South Australian
Court of Criminal Appeal has
commented:

"An offender's psychological or medical
condition which would render
imprisonment a greater hardship to hitn
than to another person, is a relevant
consideration ... Nevertheless an
offender cannot be allowed to escape
punishment for serious crime because
he possesses A claustrophobic
temperament ... The courts can make
some adjustment to sentences to take
account of the additional hardship
caused to an offender by his condition,
but they are necessarily limited in the
extent of such adjustment by the
neeessity of maintaining proper
standards of punishment.”3

Hearing loss imposes a degree of social
isolation, which detention is likely to
exacerbate. Accordingly a custodial
sentence imposed on a person with
hearing loss may “render imprisonment a
greater hardship to him than to another
person”. Indeed, detention may magnify
the social and psychological problems of
some individuals with hearing loss
beyond their ability to cope.

Thirdly, upon conviction, court
demeanour is a mlevant consideration in
sentencing, particularly if demeanour
indicates responsiveness to reform.34 Any
misinterpretation of demeanour by a
court puts hearing impaired Aborigines in
peril of receiving heavier sentences
because they appear to be unresponsive to
non-custodial measures.

Conclusion

This article highlights the urgent need
for further research into the connection
between criminal behaviour and partial
hearing loss, especially in a cross-cultural
setting. It follows that police, counsel and
judicial officers ought to be aware of the
difficulties of persons such as the
defendant in The Quesn v AT,

It behoves health and justice officials to
consider a comprehensive response. [n
sentencing the defendant in the The Queen
v A.T., the comment was made:

“(his) medical problems are now not

just his problem. They are in fact, a

problem for the ‘whole community in

which he lives...".3%

Clearly resources are needed at all
relevant stages: prevention, early
detection, and treatment. All those in the
criminal justice system (police, lawyers
and judicial officers) need to be aware of
the distinct possibility that the accused
has a history of chronic hearing loss. This
hearing loss could explain communication
difficulties, inappropriate demeanour and
even the criminal conduct itself,
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